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Nicholas Somers, Mer chant, Appellant. | * 


Dorothy Gaſwill, Widow, Reſpondent. 
Bog : Et è contra ö . 
The CASE of Mrs. Goſwill Reſpondent, in the Original 
Appeal, and Appellant in the Croſs Appeal. 


Has Somers late of the City of Exeter, Merchant, deceaſed (who was the Father 
3/i/1 of Thomas So- N of the ſaid Appellant, Nicholas Somers) did in his Life-time carry on a conſi- 
mers. IF = BI dcrable Trade there, as a Fuller, and on or about the 12. September 1709. made 
his Will, and thereof appointed Roger Prowſe, & ah to be his Executors in Truſt 
— BY for the ſaid Appellant, then an Infant; and when he was of Age then he was to 
be ſole Executor: And the ſaid Thomas Somers directed that Nit h. Franklin (who 
had been his Apprentice) ſhould carry on his Trade with the ſaid Appellant, till he ſhould come 
to the Age of 25 Years; and that his faid Extcutors ſhould enter into Articles with the ſaid 
Nath. Franklin on behalf of the ſaid Appcllant, and directed them to advance 7001. cut of his 
Eſtate, to be the Fund for carrying on the Trade for the equal benefit of the ſaid Appella at and 
Nath. Franklin. And on December 10th 17 10. the ſaid Thomas Somers died, and his Exccutors 
proved the Will. „ 
Altho' no Articles of Copartnerſhip were ever entred into, as directed by the Will, yet never- 
theleſs the ſaid Nath. Franklin managed and carried on the ſaid Trade, during the Minority of 
the ſaid Appellant for their equal Benefit; and after the ſaid Appellant came to the Age of 25 
Wioth 1726. Years he acted as a Partner with the ſaid Nath Franklin, on the Terms preſcribed by the ſaid 
July roth 1720. 525 21 . : ; , | | | 
Purtrerſpip diſſolved. Will, till the Partnerſhip was diflolved, viz. on the roth of July 1726. _ 
At the time of the diſſolution of the ſaid Partnerſhip the {aid Appellant and Nath. Franl lin 
as Partners (both then reſiding at Exeter) were Indebted unto the Refpondent Dorothy Goſwill 
(then alſo reſiding at Exeter) in the Sum of 1016 J. 19 s. by a promiſſory Note, which is in 
the Words and Figures following, viz. 7, f 
= 2 N Borrowed and Received of Mrs. Dorothy Goſwill One Thouſand and Sixteen Pounds 
Way 24. 1726. „%% Nineteen Shillings, which we Promiſe to pay her, or Order, on Demand. Witneſs 
Mie in Queſtions our Hands in Exon. May 24. 1725. SI 1 


d 
\ «4 


L 5 OG | | . Somers and Franklin. 
And the Conſideration of the ſaid Note was the Value of Eight ſcveral Bills of Exchange each 
for the Summ of 100 J. drawn by the faid Reſpondent on her Correſpondents in London, and 
payable to the ſaid Somers and Franklin, or Order, and advanced to them upon the Credit ot 
the ſaid Partnerſhip. And afterwards when the ſaid Bills became due, the ſame were reſpeCtively 
paid to the ſeveral Perſons to whom the faid Bills had been endorſed by the ſaid Somers and 
Franklin. | | | 8 


The ſaid Eight Bills of Exchange were reſpectively of ſuch Dates, and for ſuch Sums, and 
drawn 7 5 and made payable at ſuch Days, and ſix of them endorſed to ſuch Perſons as are 
herein after mentioned, viz. _ | | 


April 23. 1720. Bill drawn on Nicholas Cholwell payable to Somers and Franklin 5 1 
20 days after date. And endorſed Somers and Franklin to Shales and Smythin for : 
22 Do on Sir John Word, for — . 


. Fight Bills of 
bxchange. 


| EE oo l. 

April 30. 1720. Do on Nicholas Cholwell payabl? to Somers and Franklin 30 Fen 
days after date. And endorſed Somers and Franklin to Richard Vivian for 5 ; 

May 7. 1720. == 9 —— on Sir John Ward — — — — 1001. 


May 7. 1720. — Do on Nicholas Cholwell payable to Somers and Franklin [ "4 


30 days after date. And endorſed Somers and Franklin to Shales and Smythin for 


July 2. 1720.---- Do on Jonathan and Joſeph Bromley payable to Do zo days after 5 
date. Md endorſed Somers and Franklin to Shales and Swythin for —— F 88 


Do 30. — Do en Jonathan and Joſeph Bromley, payable to De 30 days after W 
date. And endorſed Somers and Franklin to William Heathfield —— —— ; 4 


— 


Auguſt 6. 1720. Do on Nicholas Cholwell payable to Do 30 days after date. And 0 cd 
ES _ endorſed Somers and Franklin to William Drake for — —— 5 
7 Action at Law. . The faid Dorothy Gofwil! not having received any Satisfaction for the Value of the ſaid 1 
Bills of Exchange, was adviſed, and did bring an Action at Common Law againſt both the ſaid 
Partners, for the Money due in reſpect of her advancing the ſaid Eight ſeveral Bills of Exchange. 
A "wx Om” And thereupon the ſaid Nicholas Somers exhibited a Bill in the High Court of Chancery | 
. 2 1777 againſt the ſaid Reſpondent and Nath. Franblin, and others; but he the ſaid Nath. Fraaklin 
3 1 died before he put in any Anſwer thereto, viz. on or about the 29th of October 1727. and he 
F thereby prayed an Injunction to ſtay Proceedings at Law, and that the ſaid Note might be de- 
wuguſt 6. 1728. f livered up, pretending that the ſame was obtained by Fraud, without any Conſideration, and 
12 amended Bill. that the ſaid Nath. Franklin and Dorothy Geſuill might reſpectively Account for all Matters 
lecember 21. 1730. touching the Partnerſhip, and for Relief. And the faid Dorothy Goſwill having anſwered the 
64 «mended Bill. ſaid Original Bill, the {aid Nicholas Somers three times amended the ſame, and took two Sets of 
Fury 29. 1727. Exceptions to the Anſwers of the ſaid Dorothy Goſwil, and twice referred the ſame for Inſuffici- 
41 Set of Executions. * ency ; and by reaſon thereof the Pleadings and Proceedings in the ſaid Cauſe were unneceflarily 
Iu 30. 1728. ſecond © drawn into a great length, and the Anſwers only of the ſaid Dorothy Caſwill to the ſaid original 
of Executions. and amended Bills rook up 17 Skins of Parchment.----- And yet in and by the fiſt Anſwer to the 
dach 5. 1727. fr/t © original Bill, ſhe the ſaid Dorothy Goſwil! did ſet forth, That tho' the ſaid Note did expreſs bor- 
13 * 45 rowed and received] yet the Sum therein mentioned was not upon that Day advanced and lend 
3 Heerde to him the faid Franklin, or to the ſaid Appellant and Franklin in Partnerihip ; and that alrho 
17% Anſwer vorn ſhe did not receive, or had either before or at the reſpective times of Drawing or Delivering the 
kuary 10. 1727. : {aid 


I * 
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aid Bills o Exchange re! ſpectively, an Moncy o or cther Satisfaction Khatfoerer, for, or in reſpect 


t 1 1 8 any, or either of the ſame Pills, ou ot ati, or any part of the Money payable by or on 
all, eny, or 0 of the fame Bills, as he politively affirmed the did not, yer me relying upon 
the Characters of the ſaid & mers and Frank! a, „ boch as ro their Abilicy and Honetiy, Gid for the 
better accom: od; ating them in the NESOUAHINg or applying the ſaid Bills ot Exchange, expreſs in 
very the ſame Bills Falte received, and that ſhe never having received ond Farthing, either 
Principal or Intereſt, for the {aid $06 /. aid apply herſelt to the laid Fran lin, and told him ſhe 
expected her Money; whereupon he defired her to be eaſy, and that he Soak male up the 
Account with her, and whatever was due for Interc{t of the ſaid 800 J. ſhauld be turned into 
Principal, and that he the faid Franllin and his Partner, the Appellant, would pay her Intereſt 
tor the fame Sol. and Intereſt 155 it ſhould be ſo made up. And thereupon the and the {aid 
' Fran did accordingly make up an Account of what was dus tor Principal and Intereſt ; and 
there appearing thereupon then to by due for Principal and Intereſt 10t0 l 1 I. according to 
their then Calculation: The ſaid Fanblin did thereupon, 9 L on the ſaid 24th May 1725. Sign 
*and give her the ſaid promiflory Note. That ſhe the "(aid Reſpondent {cnt ſcveral Letters to the 
Appellant concerning the {aid Note; and about 20 Jrly 1727 he came to her, when ſhe thewed 
Him the {id Note, at which he ſeemed ſurpriſ. d ; but at last a ter ſome Diſcourſe between them 
in relation thereto, ſaid he remembred about two or three of the ſaid Bills, and that he would, 
pay her 100). the next Day, being Friday, and the n came and told her he could not pay it as 
that Day, but would pay it the Friday oll Ming. Thar the ſaid 800 J. charged to be advanced 
for the Plaintiff and his Partner Fanllin by the faid Bills of Exchans ge was, as the prſitively ſaid, 
advanced and lent entirely on the Credit of the Parinerthip, and not upon the ſaid Franklin S OWN 
Eparate or only Credit, nor upon any other Credit whatioever, EXCEPT the ſaid Partnerſhip, nor 
C14 te believe, or ever heard, that one Penny of It was applicd to his own fſeparare uſe ; and that 
he dot bted not to Prove, that it Was common tor the ſaid Appllant and Vraulliu in Partnerſhip 
to los Money, a and believes they have borrowed many e in their Fartncriinp, for ſe- 
ering wheroot ſometimes one and fomeiimes the other gave their Notes in the ſame manner as 
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ate in, py for e in ps a of which 50 its 1 85 0 the fil Note for wie? 195. was 
0 Fe, Ine had frequently ſuppli. d them in Partne hip with divers and ſundry Bills ol Exchange, | 
1d lot them ſeveral Sums of Money, and fold them Goods, for which, or mott of which they 
paid her very huncitly, and generally within a ie, Days or Wecks, inſomuch that ſhe nev: r kept 
any regular Account with them relating thereto, aud theretore cc uld not be more correct therein, 
© and tuat all the Money fhe received from them, or either of them in Partnerſhip, was, as ſhe 
"verily believed in her Coulſcience, paid to her in or towards diſcharge only of Monecys lent or 
* Goods ſold to them, or for the Value of Bills of Exchange drawn or endorſed by her the ſaid 
| Rel pond-nr, payable to or in favour of them the (aid Appellant and Franklin, over and beſides 
and exclafive of the aforeſaid Eigir ſeveral Bills which with Intereſt of the fame was the 

* Conitderation of the ſaid Note for 10160 19s. and that during the ſaid Partnerſhip ſhe never 
had any dealing in the way of Trade with the ſaid Franblin upon his own ſeparate Account, or 

* otherwiſe than in ſuch Partnerſhip as atorcſaid, nor to the belt of her knowledge and remem- 
; br ance had cr reccived from him any Money, Goods or Bills of Exchange, or other Matters 
* whatſoever, other than what was applied to the Dealings and Accounts between her and the ſaid 
* Appellant and Franklin in Partnerſhip. 

The ſaid Nicholas Somers, by his lecond: . Bill, having ſuggeſted faitions * 
7 rang no wiſe relating to the Eight Bills of Exchange in Queſtion, viz, That Abraham Gof- 
wil, deceaſed, the Reſpondent? s late Husband, had made a Will, and, by a Codicil thereto, 


c 


6 


e Mar- Jag has deviſed unto the faid Appellant, one firth of the Reſidue of his perſonal Eſtate ; She did 


(as to f/ much of the ſaid ſecond Amended Bill, as made any Demand, or fought any Ac- 
count rom her, for, or in reſpe& of the ſaid Legacy ) plead, and did averr, That the faid 
Abraham Gofwill did not, by any Codicil to his Will, or otherwiſe, give or bequearh unto the 
ſaid Nb las Somers one Fiith, or any other Part of the Refiduum of his Eſtate, or any other 
Legacy ; neither was the Plaintiff named in any Will or Codicil of the ſaw Abraham G 
will; but on the contrary, rhe ſaid Abraham Geſewill made his Will, and annext a Codicil 
thereto, and gave to the Reſpondent alone, and not to the Appellant, or any other Perſon, 
all the Retidunm of his perſonal Eſtate, and appointed her to be his whole Exccutrix, which 
Will and Codicil ſhe duly proved; and upon arguing the ſaid Plea before the Right Honon- 
Fable the Lord High Chancellor of Great Britain, he was pleaſed to allow the ſame. 
Thereupon the Injun&ion which the ſaid Nicholas Somers had obtained was diſſolved. | 
The faid Nathaniel Franklia, after the diſſolution of the Partnerſhip, becoming indebted 


deter uno the Relpondent, and the faid Nathaniel Francklin being dead; the Reſpondent, Goſwill, 
1 = „ Franklin, did, as principal Creditor, obtain Letters of Adminiſtration to him. .- And a! terwards, exhibi- 


ted her Croſs-Bill againſt the faid Appellant, as {urviving Partner; and thereby prayed that 


Saupe — he might account with her concerning the Partnerſhip Eſtate and Effects: And that after 


1 „ plemental Bill, and waved 4 the {aid Inquiry, 


Payment of all Debts be longing to the ſaid 5 particularly, the ſaid 10167. 195. 
and making all other Deductions and Allowances ; what ſhould be remaining, might be 
equally divided between the Reſpondent as Aan of the ſaid Frauklin, and the ſaid 
Appellant, and tor Rclief. 

Aiterwards, the ſaid Appellant exhibited a Bill of Revir or, and Supplemental Pill againſt 
ache Relponds ut, as Adminiſtratrix of the ſaid Nathaniel Frank lin, for a diſcovery of Alletts, 
and that the fame might be applyed in Satisfaction of what was pretended to be due to him 
from the aid Nathaniel! Franklin ; but the Appellant having endeavoured, by the ſaid Sup- 
plumencal Bill, to compel the faid Reſpondent to anſwer over again to the very ſame Mat- 
ters as ſhe had then beiore anſwered ; ſhe put in a Plea to ſuch Part of the faid Bill, and an- 


ſwered the Retidue thereof ; and thereupon the ſaid Nicholas Somers amended the ſaid Sup- 


That 


Inne 11. 1730. An- That the (aid N . ver E id Conf poi 
Fer te Cf, Bil. ſaid Nicholas Semers put in an Anſwer to the ſaid Croſs Bit! 


an q thereby ad 
9 
5 of the Bills in that he did believe that the ſaid Frank might receive Five of the Li, 24 Bis of Exchange, 
* admitted te dated as followeth, iz. 


be received. One dated April 23, 1720. Drawn on Nicholas Chettel for 


TR LE Ry.” 2 1. 
And one dated April 23. 1720. Yawn on Sir Jihbn Hard, ier — — 1001. 
And one dated May 7. 1720. Drawn on 5 — — lor — 801 
And one dated May 7. 1720. Daun on Neck t Cho wel. for 1021. 
And one dated July 2. 1720. Drawn on Jenathan, and 700 Blume), Tor — 1601. 
But as to the Bills of the zoth. of April, zoth. of July, and oth. of A. | | 


. „ 172. he could 
not find the ſame were received by the faid Franllin; but whether they were er 19: 1 
not ſet forth. 


That the ſaid Injunction being diflolved as aforeſaid, and the faid Dorothy Gif; 
Liberty to proceed at Law againſt the ſaid Reſpondent tor 10167. 195, and the robo © 
of the ſaid Bills of Exchange being unpaid to her, and ſhe having Prov! thor all the 


p * . * * 
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1 15 
were anſwered and paid by her Correſpondents to or for the Uſe of the (id Paitnerſhip, gc- 
cording to the Endorſcments thereon ; ſhe the ſaĩd Dor oby Gil dropt her fiitt Alen and 

Secend Action at Law. commenced a new Action at Law, againſt t. the ſaid Nich Somers, as f. rviving Partn. r; and, 
among other things, declared in an Indebitatus Aſſumpft, as tor fo'n much Mo: ay borrowed and 
received of her by chem; the ſaid Appellant and N. ith. Fruullin, and the fail Nah. Semers, 

pleaded thereto the Gene Tal Iſſue (Nen Afumpfit ; ) and the ſaid Cauſe coming on. to Pra, 

the ſaid Nicholas Somers made Defence thereto by Council, bur the Jury gave a \erd ict T 

yo Ares 1730. 


edi for 1141. the ſaid Dorothy Gcſuil, and aſſeſſed Damages, (including Intercſ) to the Sum of 11411. 
udgment was afterwards entred up thereon. 


4814 


That aſter the ſaid Trial, (viz.) by an Order of the 2oth of 07: 075 1730 the {aid In- 
O ober 1 hy junction was revived, and continued till the hearing of the Cauſe, upon the {aid Refp: in dent's 
nord "one paying into the Bank one Moiety of the Money recovered by the ſaid Verdict, viz. the Sum of 
5790. tos. and afterwards the ſaid ſeveral Anſwers in the faid Original and Croſs C: _ were 
replied unto ; and Iſſue being joined, ſeveral Witnefles were examined in each Cauſ: ; and Pul- 
lication being paſſed, both the ſaid Cauſes came on to be heard before the Rivhe Hor Wale 
the Maſter of the Rolls, on the 16th of Newember, 1731. And it was then decreed, 1 ac 
Novemb. 16. 1731. General Account ſhould be taken of the Dealings between the ſaid Appellant: and his Partn 
Decree at the Rolls. © Franklin, and the ſaid Reſpondent. And his Honour declared, that the Note of the 


* May, 1725. for 10161. 195. ought not to be talen into the Account ; and tin 
0 


24th of 
any thine 8 
upon the ſaid Account ſhould be found duc to the faid Appellaut and lits Partner 75 ade rom 
the Reſpondent, the ſaid Appellant's Moicty thereof, as alſo the Moicty ot F,autlin, was to 
© wait in the Hands of the Reſpondent, the Event of the Account therein ait. 


A1 Iker diirecbocke the 


8 „Fattnerſnip Eſtate ; but it upon that Account any thing ſhould be und due a 
* pellan:, and his Partner Franklin, then the faid Appellant was to pay the fl „ the "fat; 


146 
4 111 


— 


1 Reſpondent, as the Maſt-r ſhould direct; and the Judgment fo obt wind 571 the (a d Refp u 


dent on the Note, to ſtand a Security lor the ſame; aud upon Payment thercof, or i notutng 


ſhould be found to be owing to the {aid Reſpondent, then the faid Reſpond 
© Appellant's Charge, was to acknowledge Satisfaction on the Record ot 55 Jadgment, ar 4 0 
deliver up the Note, and the Injunction was to be continued until after the Report, and the 


© 5707. 105. brought into the Bank by the ſaid Appellant, was to be placed our, in purchaſing 8. 


© Sea Annuities, in the Name and with the Privity of the Accomptant Genera , he declaring 


the Truſt ſubj: ct to the Order of the Court: And on the Croſs-Bill it was directed, nat an 
Account ſhould be taken between the ſaid Reſpondent, the Auminiſtratrix ot Ti, and 
the ſaid Appellant, of the Partnerſhip, Dealings and Effects come to the H: an of eicher Par ty, 
© or of any other Perſon, for their or either of their Uſe; and if upon this Accaun: Lg 
* Appellant ſhould be found indebted to Franklin, he was to pay the ſame to the ſaid Re 


, „dent; but if Franklin ſhould be found Debtor to the ſaid Appellant, thin the ſig Rei by ne ct 


vas to pay the {ame our of his Aſſets; but if the ſaid Reſpond-nt ſho ud no © admit 4 


4 A i; ( SN, 
* then ſhe was to account for the Aſſerts of Franklin come to her Ha: GS, or to the Hands of 


any other Perſon for her Uſe: And for the better taking the Account, the Partics were 


be 


examined on Interrogatories, and to produce all Books, '&c. in their C uſtody or. Power kla- 

© ting thereto upon Gath; and the Maſter to make the (aid Reſpondent all juſt Allowances, 

That the ſaid W Goh will apprehending herſelf to be e oy the [aid Heere ce, lig 
appeal therefrom to the Right Honourable the Lord Chancellor, who, upon the hoarin 7 


# 4 


W TY 1732. the ſaid Cauſes on the 18th. Day of November, 1733. was pleaſed to Ord: 2 that the ſaid Da- 
Decree by Lord C Ban- cree ſhould ſtand with this Variation, That in taking J the ſaid Account, the faid Refv i bet 
cellor. 


ſhould be at Liberty to produce the ſaid Note of the 2ath D ay of May 175 1 9 1916 18. 
as Evidence before the Maſter, but not as concluſive Evidence, and that the. Conffacratiou of It, wt 
ſhould be reſerved on both Sides till after the ſaid Account ſhould be taken. 


Orizinal Appeal by That the ſaid Appellant hath appeal: d unto your Lordſhips from ſich Part of rs 05 1 1 
Nich. Somers. mentioned Decree, as directed that in taking the ſaid Xecount the ſaid R. ſpondent Oh vl h 


at Liberty to produce the ſaid Note of the 24th of May, 1725. for 10161. 195. as Evi. 
before the Maſter. 


Croſt Appea! by Do- And the ſaid Reſpondent apprehending herſclt to be aggrieved by the ſaid Direc: ien, hat] 


1 
rothy Goſwill, appealed theręfrom unto your Lordſhips; and the Reſpondent humd ly hopes that vont . n; 

will {ce no reaſon to relieve the Appellant Nicholas Somers upon his Appeal; bit on the contra, 

relicve the now Reſpondent on her Croſs-Appeal, and that for the following (: mong other ) Re af IS; 


I, For that the ſaid Verdict fo obtained by the faid Reſpondent 0 (rot Ta 2 
ſaid, ſtands unimpeached, and the ſaid Appellant Nicholas Somers hath never co ap! in. 5 1 


19536 
BILE 


and it was obtained o Defence made by the Appellant; and thereſore in tal ing the ſaid Ac Hut 
regard ought to have been had tothe Money found due thereby, and th. 8 ſpo Kent 1) thy 
8 Cuil, ought not to be deprived of any Benefit of the Evidence, which may arilc or relale rem 
the faid Verdict in the Courſe of taking the ſaid Account. 
: 24% Por that as an open Account is to be taken of the Dealings between the Appellant Ne 
cholas Somers, and his Partner Fraaklia, on the one Side, and the R: ſpondent ELLIS y 7 
on the other; no Direction or Declaration ought to have been mad: by the Court, wi: _ - 


erce of Evidnde ought to be admitted on either Side, and particulatl) - conceruing the {aid Note 


: _ 
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Objection, 


Anſwer. 


of the 24th of May, 1725. but cach Side ought to be left at Liberty to ſupport their Caſe on 


__ 


* 


acts and Circumſtances relative thereto; and which may be made uſe to en:orce the ſame. 

I; the ſaid Note is not abſolutely to be allowed- for the whole Moncy therein mentioned, 
aud watch hath been found by the faid Verdict; yet, the Appellant Nicholas Sumers, hath by his 
Antwer acknowledged, 'T hat five of the ſaid Bills came to the Uſe of the ſaid Partnerſhip. And 
It is proved in the {aid Cauſe, That the ſaid Appellant Nicholas Somers, in Diſcourſe with the 
Reſpondent, lince Fraukdiu's Death, acknowledged that he knew of 10 or three of the ſaid Bills, 
and would pay her the next Day the Sum of log l. in part of the Tutereſt of the ſaid $001. and 
thar there was tound in the ſaid Appellant's Houſe among the Papers there, a Paper ſubſcribed 
Somers and Franklin, purporting to be Copies or Memorandums relating to the faid Bills of Ex- 
change; but the ſaid Appellant tore the ſaid Paper to pieces, ſaying, hal I keep a thing againf# 
me in my own Houſe. | 

Bur it is objected, that in 1725. at the time of, and before ſigning the ſaid Note, there was 

a Contract of Marriage between the Reſpondent and the ſaid Nath. Franklin: And that the 
ſaid Light Bills being expreſſed to be for Value reeciv'd, the fame imported Payment of the 
Contidcration thereof, and that it was uſual and cuſtomary for Merchants at Exeter, to take 
up Money on Fridays, (which is the Market Day there) and to give Bills of Exchange for 
ſuch Sum the next Day; and that as there were Dealings and Tranſactions between the ſaid 
Partners and the Reſpondent for many Years together, and many Bills of Exchange drawn b 
her on account of Somers and Fronklin, and the Value paid to her, ſhe might apply any of 
thoſe other Bills of Exchange to make up the Conſideration of the ſaid Note, as well as the Light 
Bills of Exchange in Queſtion: And that three Bills of Exchange drawn by the ſaid Reſpon- 
dent were proteſted and returned for Non-payment, viz e 8 5 


either Side rem ſuch Evidence as may ariſe, either from the Note iticl?, or trom any collateral 


One dated Angſt 8.1719. on Eliha Richardſon, for —— « — 1700 
A Second dated Ocicher 17. 1719. on Anne Drake, for — 
A "Third dated rhe ſame Day on D for 8. 


To whici it is anſwered, "That it there was any ſuch Contract of Marriage the fame was to the 
loſs and prejudiee oi the faid Reſpondent, ſhe being thereby to loſe one halt of the ſaid 10 161. 199. 
and that there is no proot ot any Fraud in this Caſe; but on the contrary it appears by the 
Procis in the Cauſe, that the Trade in Partnerſhip between the ſaid Appellant and Franklin was 
carried on in both their Names, and all Bills, Letters, and other things in the way of their Trade 


uere Signed by one in the Name ot both, by the Names of Somers and Franklin. And that it was 


frequent tor Merchants and Traders in Exeter to give Bills of Exchange in which ¶ value received] 
1s genc ally expreſſed, and not to have the Money for the Bills till atter the Bills are delivered. 
And it 15 in effect tound by the ſaid Verdict, that the Value of the faid Bills were not paid by 


the Appellant. 


Beides it is clear ſrom the Book of Accounts produced in this Cauſe by the Appellant, that the 


ſaid Value as not paid or fatisfied, for altho' he had admitted 4 or 5 of the ſaid Bills came ta 


the uſe of the Partnerſhip, yet there is no Entry of the Pay ment of the Value of either of the ſaid 


8 Bills, and yet there are Entries both before and aiter the Drawing thoſe Bills, of the Payment of 


Values tor all other Bills of Exchange which paſſed between the ſaid Reſpondent and the ſaid Ap- 


pollauit and his Partner; and ſometimes theſe Values were after the Dates of thoſe Bills, and 


ſometimes belore. | 

And as to the three Bills of Fxchange which are pretended to be returned, the fame were not 
any part of the eight Pills in Queſtion, each of thoſe being anſwered and paid by the reſpective 
Perſons on whom the {ame were drawn by the ſaid Reſpondent ; and the -Reſpondent actually re- 
paid to the {aid Appellant and Franklin the 1707. Bill drawn on Richardſon by a Bill of Exchange 
the 14th of September 1719 on Sir John Ward for 80 l. and by gol. paid in Caſh, — 
And as to the two Bills drawn on Anne Drake, it appears by the Proofs in the Cauſe, that 


the ſame were delivered by her to Franklin to negotiate at London for her uſe, and to get the 


{ 


Moncy paid there if poſſible, the ſaid Anne Drake being in ſuſpicious Circumſtances; and if the 
ſame or any Part thereof could be procured, he the ſaid Franklin was to give her Credit for that 
Money on the Partnerthip Account. And the never had any Value whatſoever from the ſaid 
Appellant and Franklin in refpect thereof. Oh SR | OT 
Wherefore the Reſpondent, Dorothy Geſwill, humbly hopeth, that the Original Appeal 
of the ſaid Nich las Somers, ſhall be diſmifled with Colts; and that your.Lordſhips will 
be pleaſed to make ſuch Order for the Relief of the ſaid Reſpondent Dorothy Goſuil in 
the Croſs Appcal, as your Lordſhips in your great Wiſdom ſhall think juſt, . 
| e T Ho. LuTwycne, 
N. Fa ZAK ERLE x. 
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